REMARKS 

In response to the Office Action dated January 6, 2005, please consider the preceding 
amendments and the following remarks made in a good faith attempt to move prosecution of this 
application forward to a proper allowance of the claims. 

Please note that any and all fees associated with this response, including any applicable 
extension fees under 37 C.F.R. 1.136, and any fees for newly presented claims, may be charged 
to the deposit account of the undersigned, Account No. 50-0894. 

Applicant here requests such extensions under 37 C.F.R. 1.136 as may be necessary to 
render this response timely. 

Please note that claim 1 has been amended and contains no new matter. Claims 2-8 have 
been canceled. Also, new claims 9-1 1 have been added and do not contain new matter. As such, 
Applicant believes claims 1 and 9-1 1 to be in condition for allowance. 

Amendments to the Specification 

The specification has been amended to delete all reference numbers since no drawing is 
submitted nor is necessary. 

Amendments to Claims 

Claim 5 currently stands objected to for informalities. Please note that claim 5 has been 
canceled. 

Claims 1-6 currently stand rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mingione (5,478,587) in view of Mehansho et al. (2002/0136802 Al) and Porter (2004/0219281 
Al). Applicant respectfully submits that such rejections are inappropriate in light of amended 
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claim 1 and new claims 9-11. To establish prima facie obviousness of a claimed invention, all 
the claim limitations must be taught or suggested by the prior art. In re Royka, 490 F.2d 981, 180 
USPQ 580 (CCPA 1974); MPEP 2143.03. Since all of the claim limitations regarding the 
aforementioned amended and new claims are not taught or suggested by the cited prior art, 
Applicant submits that such claims are in condition for allowance. 

First, Examiner remarks, "Mingione discloses a composition as in claim 1 which contains 
a flavoring such as chocolate and salt..." Office Action, paragraph 5. Please note that amended 
claim 1 includes a limitation that the flavoring agent be a mixture of natural and artificial flavors. 
Additionally, dependent claims 9 and 10 further limit the mixture of natural and artificial 
flavorings to include macerated or pureed fruit and natural and artificial peach and cream 
flavoring. Since Mingione teaches no such limitations, Applicant submits that prima facie 
obviousness of the claimed invention has not been established, and therefore, amended claim 1 
and new claims 9 and 10 are in condition for allowance. 

Additionally, Examiner remarks, "Porter et al. disclose that ice cream contains 8% 
vitamin A per l A cup (page 29, para. 0260)." Office Action, paragraph 6. However, the cited 
reference is a continuation-in-part filed January 23, 2004, well after the filing of the present 
invention. Furthermore, the portion of Porter et al. cited by Examiner is new matter undisclosed 
in the previous disclosures relied on. Therefore, Applicant submits that any reliance on Porter et 
al. in rejecting the claims of the present invention is improper. 

Finally, Examiner remarks, "freezing until soft as in claim 4, and then placing the 
mixture in a shaped container and hardening the mixture is disclosed by Proter et al." Office 
Action, paragraph 9. However, the cited reference is a continuation-in-part filed January 23, 
2004, well after the filing of the present invention. Furthermore, the portion of Porter et al. cited 
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by Examiner is new matter undisclosed in the previous disclosures relied on. Therefore, 
Applicant submits that any reliance on Porter et al. in rejecting the claims of the present 
invention is improper. Therefore, because a prima facie case of obviousness has not been made 
with respect to new claim 1 1 (intended to replace previous claims 3 and 4), Applicant submits 
that claim 11 is in condition for allowance. 
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Applicant respectfully submits, that in view of the preceding, Claims 1 and 9-11 are in 
condition for allowance. Reconsideration and withdrawal of the rejections are hereby requested, 
and allowance of Claims 1 and 9-11 at an early date is solicited. If impediments to allowance of 
the claims remain and a telephone conference between the undersigned and the examiner would 
help remove such impediments in the opinion of the Examiner, a telephone conference is 
respectfully requested. 



CERTIFICATE OF MAILING 

I hereby certify that this 
correspondence is being deposited 
with the United States Postal Service 
as First Class Mail in an envelope 
addressed to: MAIL STOP NON- 
FEE AMENDMENT, 
COMMISSIONER FOR PATENTS, 
P.O. Box 1450, Alexandria, VA 
22313-1450, on this the/^day 
o f PLhs 20Q& 




Respectfully submitted, 



Marcus W. HammaoK ' 
Registration No. 57,171 
900 Washington Ave. 
P.O. Box 1470 
Waco, TX 76703-1470 
(254) 755-4100 
(254) 754-6331 (Fax) 
hammack@namanhowell.com 
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